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 1.  TIME:  9:00   CASE#: MSC14-01619 
CASE NAME: HAROLD NAGAN  VS.  PATRICK RILEY 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY HAROLD R. NAGAN, SUSAN A. NAGAN 
* TENTATIVE RULING: * 
 
Appearances required. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN  VS.  WONG 
HEARING ON MOTION FOR LEAVE TO AMEND THE ANSWER / FILE CROSS-COMPLAINT 
FILED BY RUILIAN TAN 
* TENTATIVE RULING: * 
 
 Before the Court is Rulian Tan’s motion for leave to amend answer and file “counter-

complaint” in the subordinate action, C16-02040.  The Court would be inclined to grant the 

motion, largely due to the apparent lack of prejudice to the Wongs.  There are three difficulties in 

doing so, however.  First, the form and terminology of the proposed counter-complaint is 

improper.  Tan has modified the Judicial Council complaint form (PLD-PI-1), instead of using the 

standard cross-complaint form (PLD-PI-2).  (Even if the form is not used, the terminology is 

incorrect.) Second, Tan has offered no explanation as to why the amendment is not better made 

to her complaint in the lead action, C16-02040, especially now that the cases have been 

consolidated.  Third, as to the amended answer, Tan has filed to comply with CRC 3.1324, 

which requires that a motion to amend a pleading specifically state the changes that are to be 

made.  Tan’s response that “there are a myriad of changes that are too confusing to 

demonstrate” is unavailing.  The more changes are proposed, the more important it is to set 

them out specifically.  However “confusing” it may be, preparation of a redline/strikeout version 

of the document, available in any standard word processing program, would largely address this 

problem.  Accordingly, the motion is denied, subject to counsel appearing and demonstrating 

how she will address the issues identified by the Court. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01516 
CASE NAME: SHANNON TURNER  VS.  KRISTINA L. McCANN 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY SHANNON TURNER 
* TENTATIVE RULING: * 
 
Granted.  Grounds for consolidation are established, and there is no opposition. 
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 4.  TIME:  9:00   CASE#: MSC16-01516 
CASE NAME: SHANNON TURNER  VS.  KRISTINA L. McCANN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-01545 
CASE NAME: TURNER  VS.  VILLEGAS 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY SHANNON TURNER 
* TENTATIVE RULING: * 
 
Off calendar.  (The motion filed in C16-01516 is tentatively granted.) 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01545 
CASE NAME: TURNER  VS.  VILLEGAS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

7.  TIME:  9:00   CASE#: MSC16-02093 
CASE NAME: KINETICS MECHANICAL  VS.  ASSOCIATED FLOW 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ASSOCIATED FLOW CONTROLS INC. 
* TENTATIVE RULING: * 
 

The demurrer filed by defendant Associated Flow Controls, Inc. (“AFC”) to the First 

Amended Complaint filed by plaintiff, Kinetics Mechanical Service, Inc. (“KMS”) is overruled 

in its entirety.   Defendant shall serve and file its Answer to the FAC on or before July 24, 2017.   

Defendant presents a series of demurrers and arguments, but most of them reduce to 
this:  the contract attached to the FAC as Exhibit D (the Purchase Order) does not specifically 
state that AFC agreed to comply with UCSF’s specifications for the products that AFC sold to 
KMS for installation at UCSF’s hospital in San Francisco. Any allegations in the FAC that the 
contract included such a promise contradict the actual, attached contract and so must be 
disregarded. 

 
A general demurrer to a complaint must be overruled if the complaint states a valid 

cause of action under any legal theory.  (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal. 
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App. 4th 336, 342.)  Here, one theory is that the words “PO & Quote Pursuant to Water Heater 
Specs” in the Purchase Order refer to the specifications required by UCSF and not to the 
specifications of the manufacturer or of AFS, the supplier of the products.  

 
This theory is not definitively disproved by the Purchase Order.  The Purchase Order 

does not make clear what quote or “specs” it is referring to.  The rule that a complaint may not 
allege terms in conflict with an attached contract applies only when the attached contract is 
unambiguous.  (SC Manufactured Homes, Inc. v. Liebert (2008) 162 Cal.App.4th 68, 83.  Here 
the attachment (the Purchase Order, Ex. D) is ambiguous.   Where that is the case, the court 
must accept the construction of the contract given to it by the plaintiff.   (See Ibid.)  

 
Plaintiff’s construction of the contract, as alleged in the body of the FAC is that the 

“Quote” mentioned in the Purchase Order refers to the Quotation attached as Exhibit C to the 
FAC and the “specs” are the specifications set by UCSF.  Among other things, the FAC alleges, 
“This Complaint arises from the . . . (HVAC) portion of the Moffitt/Long UCSF domestic water 
upgrade project . . .” (FAC, ¶ 7.)  KMS suffered delay damages “because of AFC’s failures to 
comply with its contractual obligations in connection with water heater products”.  (¶ 9.)  The 
Construction Documents [discussing a mandatory Pre-Bid Conference scheduled for March 11, 
2015 . . . specifically said that [the Project] included ‘valve tagging and integration with existing 
hospital building automation system.”  (¶ 26.)  KMS attended the Pre-Bid Conference.  (¶ 31.)  
On March 12, 2015, AFC emailed KMS and another bidder for the Prime Contract and said that 
AFC was quoting the water heaters for the job.  The email to KMS attached Section 15170 of 
the University’s specifications for the water heater exchangers.  (¶ 33, 34.)  On March 13, 2015 
“AFC provided KMS with a Quotation for water heater products for the Project [Exhibit C].” 
(¶ 18.)  Under the word “Comments,” that Quotation refers to the Project at UCSF Hospital 
(“Moffitt / Long Hospital Domestic Hot Wat”.)  (Ex. C.)  AFC contractually agreed to comply with 
the University’s specifications (Exs. A [the Quotation] & B [the Purchase Order].”  (¶ 21, 107; 
see also ¶ 59.)   The portion of the Purchase Order that reads, “PO & Quote pursuant to water 
heater specs” means that both the Quotation and the Purchase Order were subject to the 
University’s specification numbers 15170 and 01640.  (¶ 109, 110; see also 66, 67.)  AFC said 
that its heaters were “equal to the Celine [sic] units [that the University had pre-approved and 
that the University required any substitute units match or exceed].  (¶ 64.)  AFC failed to satisfy 
specification requirements and thus breached its contractual obligations to KMS.  (¶ 22, 27.)  
“The Products failed to meet the specifications and AFC’s own specifications-temperature rise 
requirement.”  (¶ 73.)  AFC participated in trying to resolve the problems after they arose 
(¶ 74-81) and quoted the vagueness of the University’s specifications when defending its 
performance.  (¶ 83, 84.)    

 
Accepting the pleader’s construction of the contract for purposes of demurrer is also 

consistent with the parol evidence rule as expressed in the Commercial Code.  Commercial 
Code section 2202 provides, “Terms with respect to which the confirmatory memoranda of the 
parties agree or which are otherwise set forth in a writing intended by the parties as a final 
expression of their agreement with respect to such terms as are included therein may not be 
contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but 
may be explained or supplemented (a) By course of dealing, course of performance, or usage of 
trade (Section 1303); and (b) By evidence of consistent additional terms unless the court finds 
the writing to have been intended also as a complete and exclusive statement of the terms of 
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the agreement.” (Emphasis added).  There is no contradiction or any inclusion of an additional 
term, consistent or not, if the words “water heater specs” were intended to refer to UCSF’s water 
heater specifications.  Plaintiff is permitted to submit evidence to show this was the meaning of 
those words.  (See Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33 
(“The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is 
not whether it appears to the court to be plain and unambiguous on its face, but whether the 
offered evidence is relevant to prove a meaning to which the language of the instrument is 
reasonably susceptible”; see also various rules of contract construction in the Civil Code, e.g., 
sections 1637, 1638, 1639, 1647; see CCP § 1856.)  The court does not rule on a demurrer 
on the basis of evidence, but on the basis of the allegations.  Plaintiff has sufficiently alleged 
that “water heater specs” as used in the Purchase Order referred to the UCSF water heater 
specifications.  Thus, the FAC alleges at least one valid legal theory that must be resolved 
at summary judgment or trial rather than on the pleadings.   

 
AFC argues the FAC does not adequately allege that AFC breached the contract.  

However, the FAC alleges AFC failed to satisfy specification requirements and thus breached its 
contractual obligations.  (¶ 22, 27; see also ¶ 73, 121.)  AFC need not have been a party to the 
prime contract to be liable for failing to follow specifications contained in that contract.   

 
The FAC also adequately alleges what the breach was.  Paragraph 73 states, 

“The Products failed to meet specifications and AFC’s own specifications – temperature rise 
requirement.”  Construed reasonably in the context of the entire complaint as well as in the 
context of that specific sentence, it is clear the first use of the term “specifications” in that 
sentence refers to the University’s specifications.  (See also ¶ 74 (“AFC was notified of the 
failure on December 17 [by] an email . . . stating, ‘The HX systems are not controlling the 
valves’” and ¶ 89 (“The products failed to meet the temperature rise requirements specified.”)  
AFC can obtain any additional details concerning the breach in discovery.  (See Khoury v. 
Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.)  

 
The special demurrer under CCP § 430.10 (g) is also overruled.  The FAC alleges 

clearly, in the alternative, that the contract was in writing or that it was implied.  (FAC ¶ 20, 
106, 115, 116, 124.) 

 
Further, whether a writing or a series of writings that one party alleges is a contract 

really is a contract is ultimately a conclusion of law.  To allege, alternatively, that if a series of 
writings is not found to be a binding contract, there was nevertheless an implied contract 
between the parties is within the range of permissible alternative pleading.  (See 4 Witkin, 
California Procedure (5th Ed. 2008) Pleading, §407, p. 546 (“One of the typical occasions for 
alternative pleading is uncertainty about the nature of a contractual obligation that the evidence 
may establish:  Express, implied in fact, or quasi-contractual”; see also  Estate of Gardner 
(2010) 187 Cal.App.4th 543, 552-553 (plaintiff could plead same facts, but different 
interpretations of their legal effect (to establish an oral trust versus to register a security account 
under the Uniform TOD Security Registration Act).) Defendant has not cited a case to the 
contrary.  (See Reply Brief at 8:23-26.)  “Contentions [not] supported . . . by citation of authority 
are deemed to be without foundation . . .”  (Anastos v. Lee (2004) 118 Cal.App.4th 1314, 1318.)  

 
The FAC does not violate the rule that “there cannot be an implied construct [sic] and an 
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express contract embracing the same subject matter.”  (Opening Memo. at 5:20.)  First, that rule 
is more accurately described as being that there can be no implied contractual term “completely 
at variance with an express term of a contract.”  (See Hedging Concepts, Inc. v. First Alliance 
Mortgage Co. (1996) 41 Cal.App.4th 1410, 1419 (digesting Wagner v. Glendale Adventist 
Medical Center (1989) 216 Cal. App. 3d 1379, 1393).  Second, such complete variance does 
not exist here.  It would exist here for purposes of demurrer only if the court could conclude from 
the face of the pleadings and the attached contract that AFC agreed to do nothing beyond sell 
the goods, when, as explained above, the court cannot reach that conclusion.  The two cases 
that AFC cites in its Opening Memorandum on this point (at 10:11-12), did not apply the rule on 
demurrer, only after judgment. 

 
AFC argues that KMS was not given permission to allege a new count when it was 

granted leave to amend in the order on the previous demurrer.  While the general rule is that 
the plaintiff may amend only the causes of action stated in the prior complaint, this is not true 
when the new theory directly responds to the trial court's reason for sustaining the demurrer.  
(See Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995, 1015.)  The court does not find 
plaintiff’s inclusion of the Second Cause of Action to be impermissible here.  

 
 Finally, all special demurrers for uncertainty are overruled.  A complaint is sufficient 
to withstand a special demurrer for uncertainty “where the allegations of the complaint are 
sufficiently clear to apprise the defendant of the issues which he is to meet.”  (Gressley v. 
Williams (1961) 193 Cal. App. 2d 636, 643-644.)  The FAC meets that standard.  Further details 
can be developed through discovery.   (See Khoury v. Maly's of California, Inc. (1993) 14 
Cal.App.4th 612, 616.) 

 

 

 8.  TIME:  9:05   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATION 
SPECIAL SET HEARING ON: MOTION FOR SANCTIONS FOR FRIVOLOUS ARGUMENT 
SET BY LAURA C. HAUER 
* TENTATIVE RULING: * 
 
Continued to August 7, 2017, 9:00 a.m., by stipulation of the parties. 

 

 

 


